Salt Lake City v. John Tuero : Brief of Respondent by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1987
Salt Lake City v. John Tuero : Brief of Respondent
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Arthur Keesler; Attorney for Respondent.
Elizabeth A. Bowman; Salt Lake Legal Defender Assoc.; Attorney for Appellant.
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Respondent, Salt Lake City v. Tuero, No. 870018 (Utah Court of Appeals, 1987).
https://digitalcommons.law.byu.edu/byu_ca1/312
UTAH 
DOCUMENT 
K F U 
50 , 
A 1 Q IN THE COURT OF APPEALS OF TH^ I STATE OF UTAH 
DOCKET NO. JZLI^UZ'C-A* 
SALT LAKE CITY, A 
Municipal Corporation, 
Plaintiff-Respondent, 
vs. 
JOHN TUERO, 
Defendant-Appellant. 
B^IEF OF RESPONDENT 
CASE NO. 870018-CA 
Priority No. 2 
BRIEF OF RESPONDENT |I 
ELIZABETH A. BOWMAN, 
SALT LAKE LEGAL DEFENDER ASSOCIATION, 
333 SOUTH SECOND EAST, 
SALT LAKE CITY, UTAH 84111 
Attorney for Appellant 
ARTHUR L. KEESLER, JR., 
SALT LAKE CITY PROSECUTOR 
451 SOUTH SECOND EAST 
SALT LAKE CITY, UTAH 8411] 
Attorney for Respondent 
.? ? ' • / * - ! 
JULO 91987 
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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
SALT LAKE CITY, A 
Municipal Corporation, 
Plaintiff-Respondent,
 m BR^ EEF OF RESPONDENT 
vs.
 m CASE NO. 870018-CA 
Prioritv No. 2 
JOHN TUERO, 
Defendant-Appellant. 
NATURE OF PROCEEDINGS 
Appeal from a conviction and judgment of Driving Under the 
Influence a Class "Bff Misdemeanor following a jury trial held on 
December 12, 1986, before the Honorable Sheila K. McCleve of the 
Fifth Circuit Court. Mr. Tuero was sentenced on January 12, 1986, 
to a suspended six month jail term, ten days of community service, 
a $500.00 fine and surchage, $100.00 in victim restitution, $150.00 
in alcohol treatment fees and Alcoholics Anonymous meetings and 
probation. 
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5
 CASE NO. 870018-CA 
JOHN TUERO,
 # Priority No. 2 
Defendant-Appellant. 
BRIEF OF RESPONDENT 
STATEMENT OF CASE 
Respondent accepts Appellant's Statement of Case. 
STATEMENT OF FACTS 
Respondent accepts Appellant's Statement of Facts. 
SUMMARY OF ARGUMENT 
Defense counsel failed to show actual bias upon the part 
of the challenged juror, and the Judge acted within her discretion 
by not removing him. The court is not required to ask prospective 
jurors about possible sentence. 
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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
SALT LAKE CITY, A 
Municipal Corporation, : 
Plaintiff-Respondent, : BRIEF OF RESPONDENT 
vs. : 
JOHN TUERO, : CASE NO- 870018-CA 
Priority No. 2 
Defendant-Appellant. : 
POINT I 
THE JUROR SHOULD NOT HAVE BEEN REMOVED FOR CAUSE, 
THEREFORE, THERE IS NO ERROR. 
There is no disagreement that when a juror should be excused 
for cause, and is not, reversible error has been committed. 
It is the position of respondent that Judge McCleve's decisioj 
not to excuse Mr. Carter for cause was correct, hence no error. 
When specifically asked if he would have difficulty in 
hearing the case the challenged juror Carter replied " I don't belie^ 
so". (T 17) It should be noted that Ms. Bowman's only objection 
as to Mr. Carter was that his wife had been broadsided by a drunken 
driver. (T 17) Yet when Ms. Bowman was given a chance to ask 
questions of the jurors she did not choose to inquire of Mr. Carter 
the facts of the incident or what effect it might have upon him. 
She did ask however "if there is anybody who for any reason 
that we haven't asked doesn't feel they could be fair and give a 
fair trial to Mr. Tuero". (T 16) In order to sustain a challenge 
for cause actual bias must be shown. Ms. Bowman failed to meet 
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this requirement. This is bourne out specifically in the case law 
of Utah: 
State v. Hewitt, 689 P2d 22, at P25 states: 
A juror who has formed "strong and deep 
impressions which will close the mind 
against the testimony (emphasis added) 
that may be offered in opposition to them; 
which will combat that testimony and 
resist it's force" should be excused 
for cause. 
In selecting a fair and impartial panel 
of jurors, some deference must be 
accorded the discretion of the trial 
court as to whether a juror can remain 
impartial. 
State v. Dixon, 560 P. 2d 318 at 319 
"The matter of the possible bias or 
prejudice of jurors is something which 
rests within the sound discretion of 
the trial court." 
State v. Baran, 474 P. 2d 728 
"Fact that eight members of jury 
had been victims of robbery... 
did not constitute actual bias and 
refusal to permit defense in robbery 
prosecution to challenge members for 
cause was not error". 
I also think it significant that juror #11, Mr. Matsumo, 
was excused by the Court when he stated his personal opinion 
would interfere with his judgment. (T 18 
POINT II 
THE FAILURE OF THE COURT TO INQUIRE ABOUT MINIMUM, 
MAXIMUM PENALTIES WAS NOT ERROR. 
It is well known that the sentence whether harsh or lenient 
is the sole province of the judge, so this failure to inquire of 
the jury regarding minimum, maximum penalties is not error. 
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The cases cited by appellant fail to support that position. 
The only Utah cases reported here are death penalty cases which 
are obviously distinguished from Appellants. 
CONCLUSION 
Respondent asks this court to sustain the conviction 
and dismiss Appellant's appeal. 
Respectfully submitted this day of 
1987. 
ARTHUR L. KEESLER, JR., 
Attorney for Respondent. 
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